IN THE IOWA DISTRICT COURT

FOR POLK COUNTY
LISA KRAGNES, ) Law No. CE 49273
)
Plaintiff, ) MOTION TO AMEND
) ANSWER TO INCLUDE
Vs. ) AFFIRMATIVE
) DEFENSES AND
CITY OF DES MOINES, IOWA, ) COUNTER-CLAIM
)
Defendant. ) -

ENN

COMES NOW the Defendant, the City of Des Moines, and for its motion s’@es:

-

o 1 -
1. On or about the 16th day of February, 2007, the City made a motign to amend ifs

O

answer to include certain affirmative defenses. As of the date of filing this motich, the iQ)urt has

.-

3

. < — .
not ruled upon the motion filed on February 16th and has not even set a hearing upéa the same.

2. In order to promote judicial economy, the City hereby withdraws that motion filed
February 16th and reincorporates it herein.

3. This Motion, therefore, includes the affirmative defenses filed previously and also
includes an amendment in the form of a counterclaim against the class.

WHEREFORE, the City prays the Court allow the City to amend ité answer to include
affirmative defenses 7, 8 and 9, and the counterclaim, aﬂ as evidenced by the proposed amended
answer which is attached hereto and filed simultaneéusly herewith, and for such other relief as is

proper.
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Mark Godwin
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EXHIBIT A

IN THE IOWA DISTRICT COURT

FOR POLK COUNTY
)
LISA KRAGNES, )
)
Plaintiff, )  Law No. 49273
)
Vs. ) AMENDED ANSWER,
) AFFIRMATIVE DEFENSES,
CITY OF DES MOINES, IOWA, ) AND COUNTERCLAIM OF
) THE CITY OF DES MOINES
Defendant. )

COMES NOW the Defendant, the City of Des Moines, and for its answer to Plaintiff’s
Petition states:

1-5. The City admits paragraphs 1 through 5 of Plaintiff’s Petition. In further
answering paragraph 5 of the Petition, the City states that Ordinance No. 14,341 (the Electricity
Franchise) and Ordinance No. 14,342 (the Gas Franchise) and MidAmerican Energy’s
acceptance of both, areA attached and by this reference made a part hereof.

6. The City denies paragraph 6 of the Petition.

7. The City admits paragraph 7.

8-19. The City denies paragraphs 8 through 19 of the Plaintiff’s Petition.

WHEREFORE, the City prays the Court dismiss Plaintiff’s Petition and assess the cost of
this action against the Plaintiff.

AFFIRMATIVE DEFENSES

COMES NOW the City, and for its affirmative defenses states:

1. This Court lacks jurisdiction to hear this case because the Jowa Utilities Board has

exclusive jurisdiction over the matter.



2. This Court lacks jurisdiction of this case because the Plaintiff has failed to exhaust
her adequate administrative remedies.

3. Plaintiff’s Petition fails to state a claim for which relief can be granted because
Plaintiff’s Petition is a collateral attack upon final agency action.

4. Plaintiff lacks standing because the franchise fees are imposed upon
MidAmerican Energy, not Plaintiff.

5. The Doctrine of Latches precludes Plaintiff’s claim.

6. Plaintiff has failed to join indispensable parties to this case, namely MidAmerican
Energy, which is a party to the Franchise Agreements at issue, and the Iowa Utilities Board,

which has, by law, approval power over the franchise fees at issue.

7. The City is immune from Plaintiff’s refund claims pursuant to Iowa Code
§ 670.4(2).

8. The City is immune from Plaintiff’s refund claims pursuant to Iowa Code
§ 670.4(3).

9. All or part of Plaintiff’s refund claims are barred by applicable statute of limitations.
WHEREFORE, the City prays the Court dismiss Plaintiff’s Petition and assess the cost of

this action against the Plaintiff.

.

COUNTERCLAIM

COMES NOW the Defendant, the City of Des Moines, and for its counterclaim states:
1. The counterclaim Plaintiff is a municipal corporation organized and existing
under the laws of the State of Iowa.

2. The named Plaintiff and the class of Plaintiffs are gas and electric utility



customers in the City of Des Moines who have paid franchise fees.

3. The class has requested a refund of any fees that are adjudged to be above and
beyond the reasonable cost to the City in regulating the presence of the utility in the City’s right-
of-way.

4. Should a refund be ordered, it will result in unjust enrichment to each and every
member of the class.

5. This is so because the class, having paid the franchise fee, they have in return
received City services for the money they have paid.

6. If a refund is ordered to the class, they will have received the refund and they will
have received the services for which they initially paid, resulting in a double benefit to the class
members and unjust enrichment to them.

7. Conversely, a double loss will result to the City. The City will be out the money
received, and it will be out the money that it spent providing these services to the class members.

WHEREFORE, the City prays the Court enter judgment upon the City’s counterclaim and

against the Plaintiff class and for such other relief as is appropriate.
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Mark Godwin ~ ©

Deputy City Attorney

City Hall

400 East First Street

Des Moines, JA 50309-1891
Telephone: 283-4564

Fax: (515)237-1748
ATTORNEY FOR DEFENDANT
CITY OF DES MOINES
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