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INTHE JOWA DISTRICT COURT FOR POLK COUNTY

LISAKRAGNES, CASE NO, CE 49273
 Pems, |
v - RULING ON MOTIONS FOR
o e | SUMMARYJUDGMENT
g CITY OF DES MOINES, IOWA, .

A contestea heanng on the parties’ cross-motions for summary judgment was

held before the undorsigned on November 22, 2005 as previously scheduled. Upon
deration of the arguments made at the hearing, and havins reviewed the court file

and being otherwise duly advised in the premises, the court rules as follows:

~ The plamtiff seeks various forms of relief, both mdwquually and on behalfof a
pm'pom;ed class of similarly-axtuated individuals, all based on the contertion that the
ﬁranohlse fees charged by the defendant to customers of Mid-Ametioan Energy who are
residents of Des Moines is an illegal tax, Specifically, she seéks this court’s declaration
that the fee§ are illegal, an injunction prohibiting the continuing charging of the fees, and
a roﬁmd of those fees whmh were improperly charged. -In addiﬁon, she secks class
cemﬁoahon pursuant fo TowaR.Civ.P. 1.262. This latter request is the subject of a
separate motion, which will be taken up in the event the defex‘xdant is unsuceessful in its
mohon for summary judgmem. The plaintiff has filed two motions for summary

judgment, the ﬁrst deals with this court’s subjeot maefter Junsdlcﬁon and has not been )
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resisted. The plainﬁff's second motion for summary Judgment (as well as the
defendant’s moﬂon) pertains to the merits of the claim that the ﬁa.nclnse fees ate illegal
'The shndards regardins summary judgment are well settlod in Towa, Ttisthe
movingparty sburdento ostabhshboththeabsenceofanymateﬁalfmmaliasues,andxts
enutlement to Judgmonﬁ as a matter of law. IowaR.Civ.P. 1 981(3), American Legion,
Boerd of Review, 646 N.W.2d 433 437 (fowa 2002). In

‘determinmg whether th.ts burden has been met, the courtrevlews the recordina hght
most favorsble to the nonmowng party Barreca v, Nickolas, 683 N.w.2d 111,116 (Iowa
2004) | | ‘

Ifthe motion is pmp@:ly suppomd, the resisting party n?ay not merely rely upon
its pleadings; it “must set forth specific facts showing tbat thete {s a genuine issue for

trial,” or summaryjudgment would be appropriate, IowaR.Cw P 1.981(5); __gim!_y_.

ot Co, 587 N.W.2d 809, 810(IowaCtApp. 1998).

i) b

However, the converse is also true—"“When the evxdentmy matter tendered in support of

| the motion does not afﬁrmauvely establish uncontroverted faots that sustain the movmg

_Pﬂﬂy (] usht tojudgment. summaty judgment must be denied even ifno opposing
evxdentiary matber is presented.” ggggg;u,_um 525N W 2d 810, 813 (Iowa 1994)

Ih this case, there is no meﬁnﬁal dispute asto the underlymg facts, In 1987 the

city. of Des Momes passed ordinances extending ﬁ'anchisos prevmusly granted to Towa

Power and L:ght Company and dewest Gas Company regarding the provision ot‘
eleotriciw ano natural ges. These ordinances included the assessment ofa franohise fee,

‘ 'Theplmﬁﬂ‘sumdmoﬁonformuyjudgnmmna a motion fo pa:ﬂalmmary

Judgment, as it does uot deal with the scope ofpotendalmonehryromedws muablmmepxahdfmme
event the fees are declared to be illegal. Thntwillbetakenupatslaterthne, if necessary, oncetho court

g hasal&odukwiththocompanionmoﬁonfordusoemﬁoaﬁon.
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originally in the amount of one percent (1%) of the gross receipts derived from the
R franehisees ﬁomthesaleofelecn'leal energy ot natural gestoeustomerswithmthe
| corporate lumts ofthe exty of Des Moines, The city was speexﬁeally excludedasa
customet to whom the franehlse fees were to be assessed. Eﬁel‘.tive September 1, 2004,
the ﬁ-anchise ﬁes were mcreased to three percent (3%)2 At this time, the city also
I provided that the foes could be mereased to as much as six pereent (6%). Effective June
. ,f; 1, 2oos thefeesweremereasedtoﬁvepercent(S%) -
" | In detemining the amount of fee to assess, the city never looked at the oosts
mbutable to the regulaﬂon of the operation of the public utxlﬁties covered by the
franchises. Instead, the monies generated by the eolleetion of the franchise fees’ were
plaeedmtheeity $ generalﬁmdandusedforsuehpmposee ashirmgmore polieeand
| ﬁreﬁghters, mcreaslng library hours and street :mprovements 'I‘he plaintiff has been a
| resxdent of the city of Des Momes since 1994, end a customer of MidAmerican Energy
and ns predecessors for a comparable 'ame She seeks a refun’d of any franchise fees
eharged&omandaﬂei July 27, 1999. | | -
| It is clear from the manner in which the ﬁ-anehzse fees have been assessed and
o ueed that they serve the essential purpose of a tax; namely they constitute “y charge to
. : paytheoost ofgovemment without regard to special benefits conferted." Hotoe Builders

of West Des Mo of ines 644N Ww.2d 339, 346 33346,
347 (Iowa 2002) The purpose of these foes is not to reeover the city’s exponsee in
mspecﬁng. licensing, supervising or otherwise regulating an aeﬁvity, rather, they have

27he 2004 ordineneesaleoaeknewledgedthemergeroﬂowal’ewer undLightCompanyandeWestGas
Company into a single entity—MidAmerican Energy Company. SepWe ordinances were passed

. yegarding the provision of electrical cnergy and natural gas.
3 The ﬂ'anehlseﬁeswm eolleetedbyﬂxeuuhnee ﬁ'omthelr customers, endintmlpudtethe oity.
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‘ |
implemented to mse revenue well beyond the cost mmde by the city in

, overseeingthe ﬁ'anchrse artendedtotheutllihesmquesﬁon. &mml

MM 590 N, W.2d 504, 507 (Iowa 1999) The city is by no

means shy regardi‘ng the purpoee of the franchise fees; it has proudly acknowledged inits
3 papers the extent of excess revenue generated by these fees-“franclnse fees which
| eonmbute rmllions of dollars per year to the City treasury and which allowed for one of

the bxggest mx cuts in Crty history,....” Defendant’s Briefin Support of City’s

Rmstance to Plaumff'e Second Mcmon for Partial Summary Judgment, page 1. The
) questlon then becomes whether the city's claimed abrlxty to levy such 2 tax can be
| Justiﬁed under lowa law, | " 1

In order to sm'vive such scnmny the city must establish specific legislative
au:honty 1:0 do 80. “A city miay not levy @ tax unless speciﬁcally authorized by state
hw Iowa Code §364 3(4) (2005)* (quoted in Mdm, 644 N.W.2d at 345). The
exty eontends this authority comes froma number of statmes. wluch when read together
allows for the impoeltion of a franchise fee in whatever amount the city deems
appmpﬂate V ST o
N There dre BUMEToUs references in the Jowa Code to “l-‘ranchlse fees™ that any

mumcipality may unpose involvmg the operation of a pubhc utllity The primary
reference is found at lowa Code §364.2(4)(f), whwh contemplates the assessment ofa
“erty franchrse fee” upon “eustomers of a franchise.” Iowa Code §364.2(4)(£) (2005). |
Thefactthatthxs statutersthesomeeforsuchafee mbmtreesedbythe languagefoundm
Iowa Code §480A.6 (2005), which refers to the collection oi“ p “eity frmohlse

‘ Whll redrtlons of the Jowa Code are implicated due to the chronology of events covered in this
lﬁmeﬂ,themmwmgmemuynmw&ecmhnguageofmyglwnmummhasbno
change mﬂresmwhnguageappﬂmbletothknﬂlngwﬁepreaﬁm.
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of such a fee esa revenue-generaxing measure, as has been putedly done in tlns

1 admmistranve expenses in exercising its police power. ggg&tme;n; 644 N.W.2d at
1347, Th:shasbeentheoasebothbeforemd a&etﬂ;eadventofhome rule for

| aforementioned statutory réferences to franchise fees allow it to assess such fees “without
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fee...pursuant to section 364.2, subsection 4.., » Clearly, the Code allows for the

imposition of a franchise fee by a municipality such as the defefxdant This does not end
‘the amlysxs, however The question then becomes whether the statutes allow for the use

Ordmanly, 2 fee imposed by 2 municipality may only be used to cover its

mumo;pa.hues d (authonnos omitted), Absent specific statutory authority to do 50, 2
umc:pahty may not justxfy a revenue-generating fee as an implied incident of its

regulatory or police power. Id. at 350 (“[Aln implied power to tax [is] a notion

antithetical to Iowa’s home rule principles. ). The city’s argument that the

hm:taﬁon as to... the amount of the fec” (Defendant’s Brief i m Support of Motion for

Summary Judgment, page 5) is at odds with this holdmg In ordet to justify its franohise
fees as revenue-generetmg measures, the defendant must establish statutory grounds for |
theirusemsuohamanner This it cannot do, "

The defendant onoe again points to lowa Code §480A£ and its counterpart, lowa

Code §480A.3, as justiﬁoaﬁon for the use of the &anchise fee as a tax. Jowa Code

§480A3 allowsforauser fee to be assessedagmstauﬁlitytobeusedto reooverthe

oxty’s “management oosts caused by the pubhc utility’s aotmty in the public right-of-

way. . Jowa. Code §480A.3 (2005). On the other hand, Towa Code §480A.6 does not

allonorthe essessmentofaﬁ-anchxse fee againsteuuhtywhereauserfeepuﬂuamm
B : ‘ \
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Towa Code §480A.3 has boen asessed, Towa Code §480A,5 (éoos). The defendsat
. argtws that this statutory dichotomy allows the use of ﬁanchise fees to generate revenues
| beyond the amount necessary to cover its expenses in regulatmg the franchisee. “The
defenda.nt reads too much into this language. All these sl:amtes mendate is that a
municipahty may use one of two methods to recover its regulatory expenses regarding a
ﬁ:anchxse it may nnpose a user fee pursuant to §480A. 3,ora franchxse fee pursuant to
§480A.6 but not both. $ These statutes do not constitute the specxﬁc authorization

H req\ﬂredto;ushfytheﬁ'anchxsefeesasatax i
) The Ieglslature has not provided specific statutory authority for the use of a city’s
franchise fec'as a revenue-generating measure. Therefore, it constitutes a tax which has
been assessed in vxolauon of Iowa Code §364.3(4). The plamufk’ s'second motxon for
summaty Judgment should be and is hercby granwd. The cou:t will enter an appropriate
| deelaratory Judgment, as well as an mjunction prohibmng the contmued assessment of
the illegal tax ol | 1
IT IS THEREFDRE ORDERED that the plaintiff’s ﬁrst motion for summary
3udgment 1s granted ap unresxsted. The district court has subject matter Junsd:ction over
the issues msed by the litxganon in quesuon, and the plainnff’ s petition states a claim
upon whwh relxef maybe granwd
n‘ IS FURl'm ORDERED that the plaintiff’s second motion for summary

Judgment is granted T’he court hereby declares and orders that the franchise feu

’msmeigmugndmgmammesuponwmchmeaefemmxamjusanmmmemof .
the franchiise fees a8 8 revenue-gensrating measure, Iowa Code §423B.5 snd §423E.3(2). ‘Both these
siatutes refer to “a franchise fee or user fee” imposed on the salespmeﬂ'omthesaleofeleoﬂcityor
natmlgns. Absent more specific language, theserefereneesmlypertamtotheopﬁonsavdlabletoa
municipality mmoverhgituom,notasgoundsastheuseofme(userfee)wmovarcomandﬂu
othet (ﬁanchise fee) to generate revenus, ,

|
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_ lassessed by the C:ty of Des Moines to customers of M:dAme:icnn Energy Company or
. its predacessors pursumt to Ordinance No. 6280, 6281, 14,341 or 14,342 from and after
July 27, 1999 are illegal as constituting unauthorized taxes, The court further enjoins and
otherwise prohibxts the defendant, City of Des Moines, Iowa, from collecting or assessing
. any franchise fees pursuant to the aforementioned ordinanws wlule this ruling remains in
i g force and effect. |
1 | l'l‘ IS FURI‘HERORDERED that issues relative to the monetary relief requested
by thg plamhﬁ' mcluding an award of attorney fees and the i issue of court costs, shall be
determined by such ﬁature proceedings as are required, depending on the resolution of the
| - plamtxﬁ’ 8 motion for class certification which shall be dealt w1th in a separate ruling,
% ) | | ITIS FURTHER ORD D that the defendant’s monon for summary Judgment
3 is denied. - |

B Datemiss‘“dayoﬂanwy,zoos ' |

Judge, Fifth Judx!clal District off16wa.

3 Copiés' fo: ?

Brad Schroeder / |




