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INTRODUCTION

The present action is an action for declaratory judgment and other relief brought by Lisa
Kragnes, on behaif of herself and all others similarly situated, residents of the City of Des
Moines, against the City of Des Moines, a municipality located in Polk County, Iowa. The
action was filed on July 27, 2004.

This action focuses a challenge against the City of Des Moines’ ordinances that have
been enacted to impose a franchise fee/tax upon the residents of the City of Des Moines through
the use of MidAmerican Energy Company in the supplying of the utilities of gas and electric to
the residents of the City ot Des Moines. The franchise fee/tax has been in effect for a number of
years. Questions as to its legality and as to whether it is a legal franchise fee or whether it is an
illegal tax have never been determined. That is the purpose of the present suit. Plaintiffs’
purpose in filing this particular motion is to obtain partial summary judgment against several of
the affirmative defenses asserted by the Defendant City of Des Moines, namely (1) Defendant’s
assertion of the exclusive jurisdiction as being in the Iowa Utilities Board, (2) Defendant’s
assertion of a failure to exhaust administrative remedies, and (3) Defendant’s assertion that the
present suit is a collateral attack upon final agency action.

FACTUAL DISCUSSION

Submitted in the Plaintiffs’ Appendix and referred to in the Statement of Material Facts
submitted herewith are the franchise agreements as they relate to the supplying of the utilities of
gas and electric in the City of Des Moines beginning in 1987, amended in 2004 and again
amended (by resolution) in 2005 going through to the present time. As noted, these franchise
ordinances have been enacted by the city council for the City of Des Moines. MidAmerican

Energy Company, apparently in compliance with what it thought was its obligations under the



fowa Ultilities Act, submitted the ordinances requiring franchise fees/taxes to the fowa Utilities
Board for approval to pass along the fee/tax imposed by the City of Des Moines ordinances.
MidAmerican is not a defendant in this case.

MidAmerican has in effect tariffs as to both electric and gas, which are on file and
approved by the Iowa Utilities Board, which provide that a government imposed fee or tax can,
under these circumstances, be added to the bills MidAmerican sends out to its customers.
Accordingly, in August, 2004, the Iowa Ultilities Board, not through any official order or after
any consideration at a meeting or hearing, issued a letter under the signature of a staff member
that MidAmerican could pass this City of Des Moines imposed fee/tax on to the customers of
MidAmerican in the City of Des Moines, and remit those monies collected to the City of Des
Moines. The Iowa Utilities Board (per the deposition testimony of its authorized staff and
agents) in accordance with its standard procedure on these franchise fee/tax matters, did not have
a hearing on the issue, did not issue a formal order relating thereto and did not actually determine
the validity of the ordinances or the validity of the franchise fees, but merely agreed that the
utility could pass this charge along on to its customers and remit that fee/tax to the imposing
governmental authority, in this case the City of Des Moines.'

As noted previously, the Defendant City of Des Moines enacted these ordinances in
relation to MidAmerican Energy Company’s franchise for the supplying of utilities of gas and
electric to the residents of the City of Des Moines. This is pursuant to its powers under Iowa
Code § 364.2(4). In connection with the granting or extension of the franchise, the Defendant
City of Des Moines has determined that MidAmerican Energy Company is to collect from its

customers, the residents of the City of Des Moines, a “franchise fee” which is calculated as a

! This same procedure was used in 2005 when the Defendant City increased the fee to 5%, via
resolution. {(Plaintiffs” App. p. 1).



percentage of the amount of billings each of the customers use of the gas and electric. It is
undisputed that MidAmerican Energy is merely a “conduit” for the collection of these funds and
submission of these monies to the City of Des Moines. MidAmerican is not allowed to retain
any of the monies relating to any of its activities so its revenues are not affected in any way.

The Plaintiffs have asserted in their Petition that this action by the City of Des Moines to
charge this “franchise fee” to the residents of the City of Des Moines actually constitutes an
illegal “tax” exacted by the City of Des Moines outside the scope of its legal authority to tax.
The City of Des Moines denies that it is a tax and asserts that it is a properly assessed franchise
fee under the authorizing statute.

In further denial, the City of Des Moines has asserted that the Iowa Utilities Board has
exclusive jurisdiction or administrative jurisdiction to deal with the issue of the interpretation of
an ordinance and a city’s rights thereunder; (2) that the Plaintiff has failed to exhaust
administrative remedies and (3) that the present suit is a collateral attack upon final agency
action. This First Motion for Partial Summary Judgment addresses these issues.

STANDARDS FOR SUMMARY JUDGMENT

Summary judgment is appropriate under Iowa Rule of Civil Procedure 1.981 only when
no genuine issue of material fact exists and the moving party is entitled to a judgment as a matter
of law. Towa Rule of Civil Procedure 1.981(3); City of West Branch v. Miller, 546 N.W.2d 598,
600 (Iowa 1996). In ruling upon the motion, the court considers the pleadings, depositions,
answers to interrogatories and affidavits. /d. While the court must view the facts in the light
most favorable to the party opposing the motion for summary judgment, the non-moving party

cannot simply rely upon his pleadings if the motion for summary judgment is properly



supported; he "must set forth specific facts showing that there is a genuine issue for trial." Rule
1.981(5); Duddenv. Goodman, 543 N.W.2d 624, 626 (lowa App. 1995).
ARGUMENT

Summary of Argument: The Plaintiffs assert that, as a matter of law, the Iowa
Utilities Board not only does not have exclusive jurisdiction, but has no jurisdiction to determine
the issue in this case: the validity of a franchise fee or tax imposed upon the residents of a city
and assessed against the residents of the city and assessed by the city upon the resident’s use of
electric and gas utilities in the City of Des Moines. The only involvement of the Iowa Utility
Board in this matter is that the City chose to use the utility, MidAmerican and its predecessors,
as the collector of this fee/tax. The only action the Iowa Utility Board took, and all it could take,
was to agree to the amending of MidAmerican’s billing to collect this fee/tax for the city and
remit it to the city. It has no authority to do more than that and the facts demonstrate that it did
no more than that. Indeed, that decision to allow the collection of a franc_hise fee/tax that does
not become part of the rate or charge of the utility to its customers, is considered a “non-issue”
by the Board as it is revenue neutral to the utility since all the utility does is collect the fee/tax.
Further, it is so treated that the utility does not give the otherwise statutorily required and
jurisdictionally necessary notice of a rate or charge increase (Iowa Code §476.6(2)), the Board
does require the utility to give any notice to the customers about the fee/tax, the Board does not
calendar the matter for discussion at a Board meeting, the Board does not hold a hearing and the
Board does not even issue a formal Board order on the matter. Rather, it is dealt with by Board
staff, is merely handied by internal memo wherein the Board members don’t even have to
respond to the staff memos, and is considered by the Board to be a “non issue” due to the fact it

is imposed by a governmental authority and has no effect upon the rate/revenue of the utility.



The Board’s role in the issue involved in this case is so far afield of its delegated matters of
authority such that the Board’s actions have nothing to do with the substance of this lawsuit.

Instead, the question in this suit involves a consideration of whether statutory and/or
constitutional right exists in the City of Des Moines to impose a pass-through franchise fee on a
customer of a utility (which fee imposes a direct financial burden on the customers of the utility
residing within the city) and whether the alleged “franchise fee” as actually enacted by the.City
of Des Moines actually amounts to a “tax” as it is unrelated to the burdens placed upon the city
by virtue of the franchise and the providing of the utility service and it thereby outside the
purview of the city’s statutorily allowed taxing authority.

As to this, under Iowa Code §364.2(4) the city has the power to grant a person a franchise
to erect, maintain and operate plants and systems for electric light and power and gas within the
corporate boundaries of the City of Des Moines. Further, lowa Code §476.23(4) provides that
the Towa Utilities Board does not have the right to alter the rights of the City of Des Moines
under Chapter 364 to grant a person a franchise to erect, maintain and operate plants and systems
for electric light and power within the corporate boundaries and the rights acquired by franchise
agreement are to be preserved in the municipal corporations, including the City of Des Moines.
These two provisions demonstrate that the Iowa Utilities Board does not have exclusive
jurisdiction over the home rule authority of the City of Des Moines to institute a franchise fee
through MidAmerican Energy Company. Furthermore, the Iowa Utilities Board lacks the ability
to alter, amend or impair in any way the pass-through franchise fee in the agreement entered into
by MidAmerican Energy Company and the City of Des Moines. That being the case, the Iowa
Utilities Board has no authority, exclusive or otherwise, to alter any agréement between the City

of Des Moines and MidAmerican Energy Company wherein MidAmerican Energy Company is



serving merely as a conduit for the collection and passing through of a “franchise fee” imposed
by the City of Des Moines. That also being the case, the Iowa Utilities Board cannot be
considered to be an administrative remedy that must be exhausted. Furthermore, any action
which may have been taken by the Towa Utilities Board would have no effect upon the present
proceeding even though the Defendant alleges this to be a collateral attack. Accordingly these
three affirmative defenses are without merit and summary judgment should be entered against
the Defendant in relation thereto.

A. THE IOWA UTILITIES BOARD DOES NOT HAVE EXCLUSIVE

JURISDICTION OVER THIS MATTER SO THIS COURT DOES NOT LACK
JURISDICTION TO HEAR THIS CASE.

The first affirmative defense asserted by the City is that the Iowa Utilities Board has
exclusive jurisdiction ove- this matter. The Defendaﬁt City of Des Moines attempts to pursue
this affirmative defense by diverting the Court to an issue that doesn’t exist in this case. That is
the question of the regulation of a utility and the authority of the regulatory agency over the
regulated utility. MidAmerican Energy Company is not a party to this lawsuit. The City of Des
Moines is not a utility over which the Towa Utilities Board has any regulatory authority. The
challenged ordinance “franchise fee” is not a “rate or charge” over which the lowa Utilities
Board exercises any jurisdiction or authority.

True application of the sections of law involved in this case as it relates to the application
of this affirmative defense would be as follows:

1. Iowa law grants home rule authority to the cities in lowa to enter into franchise

agreements with utilities for the providing of utilities to their residents. This is set forth in lowa



Code § 364.2( 4}.2 Pursuant to this statute, the City of Des Moines has passed various ordinances
relating to MidAmerican Energy Company, and its predecessors, over a period of time for the
providing of electrical and gas utility services to the residents of the City of Des Moines. The
statuie impliedly allows for the imposition of a “franchise fee” assessed to a customer. (See
Towa Code § 364.2(4)(f): “If a city franchise fee is assessed to customers of a franchise, the fee
shall not be assessed to the city as a customer.) The Court will note that the statute does not
provide that the City of Des Moines must obtain Iowa Utilities Board approval before it imposes
its “franchise fee” on the customer.

2. Under Iowa Code § 476.23(4) the rights of municipal corporations under Chapter
364 to grant a person a franchise to erect, maintain, and operate plants and systems for electrical
light and power within the corporate boundaries, and the rights acquired by franchise or
agreement shall be preserved in the municipal corporations. Under this statute, the Iowa Utilities
Board is actually prohibited from impairing or altering the “franchise fee” that the City of Des
Moines has imposed upon the customers.

3. That the City of Des Moines recognized it has its own home rule right to assess a
“franchise fee” unfettered by the Iowa Utility Board control is evident from the terms of its
Ordinances. See for example, Section 11 of Ordinance No. 14342, wherein the City of Des
Moines specifically states that the Ordinance is:

“... intended to and shall be construed as consistent with the reservation of local

authority contained in the Twenty Fifth Amendment to the Iowa Constitution

granting municipalities home rule powers. To such end any limitation on the

power of the city is to be strictly construed and the city reserves to itself the rights
to exercise all power and authority to regulate and control its local affairs, and all

? The Iowa legislature has recently also provided that a management fee can be charged. See
Towa Code §§ 480A.3, .6. No claim is made that the City of Des Moines has made use of this
statute, so its provisions at not at issue herein. Indeed, Iowa Code §§ 480.3 and .6 provide the
city cannot charge a separate management fee if it already charges a franchise fee.
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ordinances and regulations of the city shall be enforceable against the Company
unless, and only to the extent, they are irreconcilable with any rights granted to
the Company under this Ordinance.”

(Plaintiffs” App. p. 14).

Further evidence that the City did not see its rights to a franchise fee as being curtailed by
the Towa Utility Board comes from the fact that: Prior to imposing the fee in the ordinances the
City did not apply for approval from the Board; the ordinances themselves do not expressly state
the assessment of the franchise fee is subject to Board approval; the ordinances do not set out
any procedure for obtaining Board approval before they go into effect; and the City does not
itself apply for approval from the Board before it places the ordinance into effect.k (See
Plaintiffs’ App. pp. 2, 10).

4. That MidAmerican did not see this “franchise fee” as being a rate or charge which
is subject to Board approval is seen from its failure to follow the statutory and regulatory dictates
it must follow before instituting an increase in a rate or charge. As to this Iowa Code §4r76.6
provides, in part, as follows:

1. Filing with beard. A public utility subject to rate regulation shall not make
effective a new or changed rate, charge, schedule or regulation until the rate,
charge, schedule, or regulation has been approved by the board, except as
provided in subsections 8 and 10.

2. Written notice of increase. All public utilities, except those exempted from
rate regulation by section 476.1, shall give written notice of a proposed increase
of any rate or charge to all affected customers served by the public utility no more
than sixty-two days prior to and prior to the time the application for the increase is
filed with the board. Public utilities exempted from rate regulation by section
476.1 shall give written notice of a proposed increase of any rate or charge to all
affected customers served by the public utility at least thirty days prior to the
effective date of the increase. If the public utility is subject to rate regulation, the
notice to affected customers shall also state that the customer has a right to file a
written objection to the rate increase and that the affected customers may request
the board to hold a public hearing to determine if the rate increase should be
allowed. The board shall prescribe the manner and method that the written notice
to each affected customer of the public utility shall be served.

i1



See leo 199 TAC §7.4(1)(b) [providing that a utility who proposes to institute an increase in
rates or charges, must mail advance notice to customers and advise customers of rights to
challenge the rate or charge, with the type of notice required set forth in 199 IAC §7.4 (c) or (d)].

In other words, if MidAmerican saw this as a “rate or charge” it was required by both
statute and regulation to follow a specific procedure which gives notice to its customers of the
price hike and notice of the customers rights to object. That MidAmerican did not follow this
procedure to institute any charge in this case is undisputed in this case. It has been held that
without this notice being given to the customers, the Jowa Utility Board has no jurisdiction to
act. Office of Consumer Advocate, Consumer Advocate Div., Dept. of Justice, State of lowa v.
Utilities Bd., Utilities Div., Dept. of Commerce, State of Iowa, 452 N.W.2d 588, 592 (Iowa
1990): (“By statute, all public utilities must give "written notice of a proposed increase of any
rate or charge to all affected customers." Iowa Code § 476.6(5). This is the initial step in
seeking a rate increase and unless notice is given, the board has no jurisdiction to permit rates
proposed by a utility to be put into effect. See 73B C.J.S. Public Utilities § 45 at 259 (1983).”).
Accordingly, if MidAmerican had believed this “franchise fee” was a “rate or charge” subject to
Towa Utility Board jurisdiction, MidAmerican would have had no right to institute this “rate or
charge” increase and it would have given the statutory and regulatory required notice. It did not
do so which is strong evidence for the fact that it did not believe that Board had any jurisdiction
to “approve the fees” other than to simply “approve the utility activity to collect the fees” for the

City of Des Moines.” The fact is that the present case is clearly different from the kind of

3 Indeed, it would seem that if the City of Des Moines’ position is correct, i.c. that the Board is
supposed to have jurisdiction under the statute as to these franchise fees and taxes simply
because it allows these government imposed obligations are part of the utilities billing process
and tariff, and this Court so holds, then these “franchise fees” (and all “franchise fees” collected
by all other cities) and even the State of lowa sales taxes that have previously been collected by
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activity for which the Board has jurisdiction. The Board only has jurisdiction to determine if the
utility has properly structured its procedures to “coliect the franchise fees” for the City. It does
not and cannot determine if the franchise fees are legal or not. MidAmerican knew that, and did
not give notice to its-customers to invoke Board jurisdiction to “approve the franchise fees”.

5. Finally, the same thing is true of the lowa Utility Board itself, i.e. it did not
believe that it has any jurisdiction to “approve the franchise fee” but rather only to approve of the
procedures used by the utility to “collect the fee for the city”. This can be seen from several
different angles: (a) The Board surely is aware that its authorizing statute requires it to be sure
the utility gives the statutorily required notice before it approves an increase in a rate or charge.
(b) Likewise, it was a defendant in the case of Office of Consumer Advocate, Consumer
Advocate Div., Dept. of Justice, State of lowa v. Utilities Bd., Utilities Div., Dept. of Commerce,
State of Towa, 452 N.W.2d 588, 592 (Towa 1990). It cannot be presumed to be acting without its
jurisdiction. (c) Likewise, the Board surely is aware of its own regulations that require utilities
to give certain and specific notice to the utility’s customers when requesting a rate or charge
increase. That it did not require such notice in this case is obvious. (d) Finally, the staff of the
Board make it clear in their testimony and documentation that the Board does not see franchise
fee as part of the Board’s responsibilities. (See Plaintiffs” App. pp. 158, 167-168; Bridgeman Tr.
pp. 8, 18-19). The Board does not look at whether or not the franchise ordinance was adopted
properly or not. (See Plaintiffs’ App. pp. 214-215; Harvey Tr. pp. 42-43). The Board does not
see the franchise fee as & “rate” as it is revenue neutral and does not affect the utility. (See

Plaintiffs’ App. pp. 215; Bridgman Tr. p. 20). Indeed, the Board routinely. excludes the

all of the utilities, seem automatically to be illegal as it currently stands, since it seems that
MidAmerican (and likely all utilities) has followed this failure to give notice in all cases of
“franchise fees” and all taxes in the past.
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franchise fee from consideration during rate cases. (See Plaintiffs’ App. p. 215; Harvey Tr. p.
43). The franchise fee imposed by city ordinance is considered similar to the state imposed sales
tax, i.e. when the state says there is going to be a state imposed sales tax, the Board merely
acknowledges that the utility is going to coilect those taxes for the state and looks to see if the
utility is causing the tariff to read properly to put that tax into the billing. (See Plaintiffs’ App. p.
218; Harvey Tr. p. 46). Likewise is true, a local option tax. (See Plaintiffs” App. p. 231; Harvey
Tr. p. 60). It is all according to whatever statute allows the other governmental authorities to
impose or allow, which are statutes “different from the authorizing statute of the Board. (See
Plaintiffs’ App. pp. 214-215; Harvey Tr. pp. 42-43). Likewise, when the city says there is going
to be a franchise fee/tax, all the Board does is acknowledge that the utility has the obligation to
collect that franchise fee/tax and assure that the tariff and billings are correct to the legal
obligation imposed upon the utility by the city governmental authority. The Board merely looks
to see “if a franchise fee is enacted and the tariff is changed in accordance to what the charges
imposed by the franchise fee, .... is to make sure that those are in sync”. (See Plaintiffs’ App. p.
237; Harvey Tr. pp. 66-67). As part of this, the Board simply sees this matter as something that
“is political”, is “a non issue because of the city ordinance” and that “there is nothing the Board
can address”, i.e. the Board has no jurisdiction. (See Plaintiffs’ App. p. 24). The Plaintiff asserts
the same in this case, i.e. the lowa Utility Board has no jurisdiction to determine the legality or
illegality of the franchise fee/tax imposed upon customers of MidAmerican by the City of Des
Moines.

This approach is consistent with the Iowa Supreme Court decision in the case of City of
Des Moines v. lowa State Commerce Commission, 285 N.W.2d 12 (Iowa 1979). In the City of

Des Moines case the City of Des Moines brought an action for judicial review over a decision of
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the fowa State Commerce Commission wherein the Iowa State Commerce Commission had
approved Iowa Power recovering the cost of franchise fees by surcharging the customers, the
residents of the City of Des Moines, rather than over all of the utilities” customers generally.
The City apparently had intervened in the proceedings which were before the Commission
relating the Iowa Utilities Board’s decision to make sure the ordinance and the action of the
utility as to the franchise fee charge were “in sync”.

The City contended that the Commission’s order, which allocated the full cost of the
franchise fees to city residents, abridged an essential right acquired by the City through its
franchise or agreement with Towa Power and, therefore, was in violation of Iowa Code §
476.23(4). However, the Supreme Court rejected that argument stating that the City ordinances
did not specifically prescribe the method of collecting the franchise fees by Iowa Power.
Accordingly, when the Commission approved Iowa Power’s proposal to collect franchise fees
from the City of Des Moines residents rather than from all Iowa utility customers, the Iowa
Supreme Court held that the Commission was not the altering of rights acquired by the City
under its franchise or agreement with Jowa Power. Accordingly, the Iowa Supreme Court held:

Because no rights acquired by City under its franchise or
agreement or lowa Power are impaired, Sections 498.23, the Code
1975, and 476.23, the Code 1977, did not prohibit the Commission
from determining that the rates charged City residents include the
costs of the franchise fees. The Commission has the delegated
responsibility to fix rates that are “reasonable and just” § 476.8, the
Code 1977, see Davenport Water Company v. lowa State
Commerce Commission, 190 N.W.2d 583, 592 (ITowa 1971).
See City of Des Moines v. lowa State Commerce Commission supra at 15. In other words, had

the Commission (now Board) taken action to alter the rights of the city, then the Board would

have lacked that authority to do so. But since it did not, the Board was not acting illegally.




The Court in the City of Des Moines case further went on to cite other courts that have
held that the effect of the collection change such as had been proposed by lowa Power in the City
of Des Moines case, determined that no impairment of a contract obligation existed if the
franchise itself does not define the manner in which the fee is to be coliected. See cases cited by
the City of Des Moines Court at Page 15. Accordingly the lowa Supreme Court further held:

It concluded the franchises did not give City a contractual right

that Iowa Power continue to collect the Des Moines franchise fees

on a system wide basis, and the Commission’s decision did not

impair any franchise rights of the City. Consequently any rights

City had under Sections 476.23 and 498.23 were not abridged.
See City of Des Moines v. Iowa State Commerce Commission supra at 16. Plaintiff asserts that
the clear intendment of the City of Des Moines v. Iowa State Commerce Commission decision is
that accommodation of Towa Codes § 364.3(4) and § 476.3(4) is that the Iowa Utilities Board
lacks jurisdiction to alter or amend or impair the rights of a city relating to a franchise fee. It
merely makes sure that the franchise fee/tax imposed and the tariff of the utility are “in sync”.

In this case, the Iowa Utilities Board had no jurisdiction authority to determine that an
ordinance of the City of Des Moines enacted under Iowa Code Chapter 364 is or is not valid or
that a franchise fee imposed on city residents should be altered or amended. Accordingly, when
the City of Des Moines and its franchise ordinance determined that MidAmerican Energy
Company should collect and pass through a franchise fee to the customers, be that really a fee or
a tax, that Towa Utilities Board lacked any jurisdiction to impair that obligation or strike down
that ordinance or alter that fee/tax. The Iowa Utilities Board lacked any such jurisdiction. That
being the case, under the facts of this case, lJowa Utilities Board lacked jurisdiction of the issue

involved in this case. Indeed, the Iowa Utilities Board has no authority relating thereto to

determine whether or not the “franchise fee” is truly a fee or a tax. The Iowa Utilities Board
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simply does not have the authority to alter or abridge the rights of the City to exact franchise fees
or franchise taxes from its residents. The affirmative defense asserted by the Defendant City of
Des Moines as to exclusive jurisdiction in the Iowa Utility Board is without merit and summary
judgment in favor of the Plaintiffs should be entered against that affirmative defense.

B. THIS COURT DOES NOT LACK JURISDICTION OF THIS CASE AS THE

PLAINTIFFS HAVE NOT__FAILED TO EXHAUST ADEQUATE
ADMINISTRATIVE REMEDIES.

The Defendant City of Des Moines next asserts that the district court would lack
jurisdiction of this declaratory judgment action attempting to determine that franchise fees
imposed by the City by ordinance are in fact taxes illegally imposed, because the Plaintiffs have
allegedly failed to exhaust administrative remedies with the lowa Utilities Board; With this
contention, the Court has to consider what remedies would exist to allow the Plaintiffs to
determine in the Jowa Utilities Board, that a city ordinance enacted by city has illegally imposed
a tax even though calling it a franchise fee.

As to this issue, the question is not what the agency did or didn’t do, but rather what the
administrative agency could do. In other words, what statutory authority exists for the fowa
Utilities Board to determine that the City of Des Moines has unlawfully enacted a tax versus a
franchise fee in regard to its franchise ordinance with MidAmerican Energy Company?
Plaintiffs assert there is no law that gives the Iowa Utilities Board any such authority.

First, what section of law gives the Iowa Utilities Board regulatory authority over the
City of Des Moines? No assertion is made by the City of Des Moines that it is a utility over
which the Iowa Utilities Board has any regulatory authority. No assertion is made that the lowa-
Utilities Board looks at o+ examines the procedures of a municipality in passing an ordinance.

No assertion is made that the Towa Utilities Board has any procedures or avenues to evaluate the
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fegality of an ordinance. Simply stated, the provisions of law that give authority to the lowa
Utilities Board give it no authority to regulate a city.

Indeed, this is obvious when one considers the enabling statute of the Iowa Utilities
Board, lowa Code Chapter 476. lowa Code §476.1 provides simply that:

“The utilities board within the utilities division of the department of commerce

shall regulate the rates and services of public utilities to the extent and in the
manner hereinafter provided.

sk ok ok ok

As used in this chapter, "public utility" shall include any person, partnership,
business association, or corporation, domestic or foreign, owning or operating any
facilities for:

1. Furnishing gas by piped distribution system or electricity to the public for
compensation.

fkokokk

As such, this enabling statute provides jurisdiction over a “public utility” as to
“regulating the rates and services of public utilities”. A “public utility” includes an entity that
provides gas or electric service to the public. This means that MidAmerican is a regulated entity
and the City of Des Moines is not. Further, §476.2 provides that the Board has the authority to
set out regulations to promote it carrying out its duties. Significant for discussion of the issue
before the Court are: §476.3 which provides for the complaint procedures; §476.4 which requires
a public utility to file a tariff setting out its nondiscriminatory rates and charges; and §476.6
which provides procedures if a public utility desires to charge its rates or charges. Each of these
three will be addressed in reverse order herein.

As noteci clsewhere in this brief, lowa Code §476.6 proscribes the statutory procedure to
be followed if a public utility wants to change its rate or charge. Specific advance written notice

is required to be given to the affected utilities customers. It is undisputed those procedures were
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not used for the effectuation of these “franchise fees” and the increases in these “franchise fees”.
It is also undisputed that no formal Board proceeding was started, no minutes were published
where this matter was discussed, no notice was given as to when or how a customer could object
and no formal Board order exists approving the impqsition of these “franchise fees”. (See
Plaintiffs’ App. pp. 20-21, 23). All that really happened was that the Board staff internally has
recognized that the utility has been required by the City to collect a franchise fee and has
determined that the tariff can be changed to be “in sync” with that government imposed
requirement and a letter was issued by the Board staff to the utility allowing the collection
activity to occur. (Plaintiffs’ App. p. 66). No public notice or procedures were initiated. No
administrative procedures can be said to have existed under this section that the Plaintiff failed to
exhaust.

Next, Iowa Code §476.4 requires the public utility to have a published tariff. In the case
of MidAmerican, these published tariffs has a portion devoted to the collection of charges
imposed by other governmental authorities. (Plaintiffs’ App. p. 27). The tariffs specifically
provide that they are to be changed whenever these separate governmental authorities make an
imposition under their own authorizing law. (Plaintiffs’ App. p. 27). The tariff sets out no
limitations as to what the other governmental authorities can do or how they do it. Further, while
Iowa Code §476.4 requires a tariff to be filed, that section of law does not set out any specific
procedures for any changes therein can be administratively challenged. As such, that section of
law provides no administrative procedures that can be said to have existed that Plaintiffs failed to

exhaust.
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Finally, we need to consider whether lowa Code §476.3, and the administrative
regulations thereunder, provide some avenue for relief against a city in regard to a city imposed
ordinance. lowa Code §476.3 provides, in part, as follows:

1. A public utility shall furnish reasonably adequate service at rates and charges
in accordance with tariffs filed with the board. When there is filed with the board
by any person or body politic, or filed by the board upon its own motion, a written
complaint requesting the board to determine the reasonableness of the rates,
charges, schedules, service, regulations, or anything done or omitted to be
done by a public utility subject to this chapter in contravention of this
chapter, the written complaint shall be forwarded by the board to the public
utility, which shall be called upon to satisfy the complaint or to answer it in
writing within a reasonable time to be specified by the board....

....... When the board, after a hearing held after reasonable notice, finds a public
utility's rates, charges, schedules, service, or regulations are unjust,
unreasonable, discriminatory, or otherwise in violation of any provision of

law, the board shall determine just, reasonable, and nondiscriminatory rates,

charges, schedules, service, or regulations to be observed and enforced.

(emphasis added)

Further, the Iowa Utilities Board has promulgated 199 IAC §6.2 which provides, in part:

“ Complaint. Any person or body politic may file a written complaint requesting a

determination of the reasonableness of rates, charges, schedules, service regulations or

anything done or not done by a pubic utility subject to service and regulation by the

Board. ***”

It should be noted that this section of statutory law and promulgated regulatory law do
not allow for complaint as to municipality conduct or action. Rather, it is aimed specifically at
relief from the actions of a regulated public utility. If a customer contends that the public utility
has unreasonable rates, charges, schedules or service and regulations, or done something else
wrong, then the customer has an avenue under the statute and the regulation to file a complaint
with the Board. This is true since the Iowa Utilities Board has authority to regulate

MidAmerican Energy Company. However, MidAmerican Energy Company is not a party to this

lawsuit. The City of Des Moines is the Defendant. MidAmerican Energy Company is not in
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control of the enactment of an ordinance. The City of Des Moines enacts its ordinances. Under
lowa Code §476.3 and its subordinate regulation, the Iowa Utilities Board acts to determine the
legality of MidAmerican Energy Company’s conduct, not the legality of the conduct of a city
which enacts an ordinance to impose a franchise fee. Nothing in the context of lowa Code
§476.3 or 199 IAC §6.2 indicates that the Iowa Utilities Board has been delegated the regulatory
authority to investigate and/or administratively determine the reasonableness of and or impose a
remedy as to the action of a city in imposing a pass-through franchise fee upon the city’s
residents and their use of electric and gas.

As stated previously, Iowa Code §364.3(4) gives, by statute, the implied authority to the
City of Des Moines the right to charge a franchise fee to a utility which provides gas and electric
service to the city’s residents. It does not state in that section that its right to that fee is subject to
the authority of the Iowa Utilities Board. Furthermore, Iowa Code § 476.3(4) specifically
reserves into the cities the right to enter those agreements which are not abridged or cannot be
abridged by the lowa Utilities Board. Accordingly the Towa Utilities Board is specifically
prohibited from interfering with the rights of the City of Des Moines relating to that fee.

In this case, Plaintiff has brought action against the City of Des Moines for the City of
Des Moines’ conduct. She is not, in this suit, challenging the conduct of MidAmerican Energy
Company. Plaintiff further is not, in this suit, challenging the action of the Iowa Utilities Board.
It is the City of Des Moines whose conduct is challenged in thié suit. It is the City of Des
Moines who is alleged to have violated its statutory obligations to the residents of the City of
Des Moines. Nothing in the Towa Utilities Board statute or regulations allows for the lowa
Utilities Board to regulate the conduct of the City of Des Moines as it relates to its passing of

ordinances and imposing of fees or taxes upon its residents. Accordingly, the Iowa Utilities
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Board cannot grant an adequate administrative remedy. It has no remedy that would invalidate
this city ordinance. It has no remedy to order the City of Des Moines to refund to the City of the
Des Moines residents monies that the City of Des Moines has wrongfully collected through its
extraction of an agreement through MidAmerican Energy Company.

There is another further and practical reason why the Plaintiff has no adequate
administrative remedy before the Iowa Utilities Board. In this case, discovery has now
demonstrated that the tariffs of MidAmerican Energy Company allow for the imposition of any
fee or tax that is imposed by a city. Submitted as part of Plaintiffs’ Appendix are the particular
provisions of the tariffs existing by MidAmerican through the Iowa Utilities Board. The Court
can see that the electric and gas tariffs filed with the Iowa Utilities Board by MidAmerican
Energy Company provide:

As to the electric tariff, it provides:

"When any franchise, occupation, sales, license, excise, privilege or similar tax or

fee of any kind is imposed upon the Company by any governmental authority

based upon (i) the sale of electric service to customers, (ii) the amount of electric

energy sold to customers, (iii) the gross recelpts net receipts or revenues to the

Company therefrom, or when the Company is required pursuant to preex1stmg

agreements to provide service without charge, such tax or fee or value of service

shall, insofar as practical, be charged on a pro rata basis to all customers receiving

electric service from the Company within the boundaries of such taxing authority.

Any such charge shall continue in effect only for the duration of such tax,

assessment or service period.”
See Plaintiffs” App. p. 43.

As to the gas tariff, it provides:

"When any franchise, occupation, sales, license, excise, privilege or similar tax or

fee of any kind is imposed upon the Company by any governmental authority

based upon (i) the sale of gas service to customers, (i) the amount of gas energy

sold to customers, (iii) the gross xeceipts net receipts or revenues to the Company

therefrom, such tax or fee or value of service shall, insofar as practical, be
charged on a pro rata basis to all customers receiving gas service from the
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Company within the boundaries of such taxing authority. Any such charge shall
continue in effect only for the duration of such tax, assessment or service period.”

See Plaintiffs” App. p. 27.

In other words, these preexisting tariffs allow for the approval of and specifically
authorize MidAmerican Energy Company to pass along any “tax” and any “fee” imposed upon
its customers by any taxing authority. Whether the charge is a “fee” or a “tax”, is not relevant to
the lowa Ultilities Board or the tariff.

As to this, the Court will note that this tariff does not distinguish between whether a fee is
a franchise fee or whether a fee is a franchise tax. This provision merely states that if a franchise
“fee” or a franchise “tax” is imposed by a city, then MidAmerican Energy Company is
authorized to collect that fee/tax for the city, as long as it requires pro rata charge to the residents
of the city imposing the fee/tax. Accordingly, the Court will note that when this matter was
submitted to the lowa Utilities Board, it was (not surprisingly) approved.” (See Plaintiffs’ App.
p. 22). The question is: what else could the Board do? It already has a tariff which allows the
imposition of franchise fees and/or franchise taxes. MidAmerican Energy Company has been
presented an ordinance which has been enacted by that independent governmental authority and
imposed upon MidAmerican. This ordinance is a requirement to collect a franchise fee/franchise
tax based upon a percentage of used gas or electric and transmit those monies to the City of Des
Moines. Any challenge or complaint filed with the Iowa Utility Board relating thereto will meet
with clear failure because the tariff already has allowances for any such fee or tax to be passed

through and collected by MidAmerican Energy Company.

4 Although not approved by any formal Board decision, but apparently by only staff. See
Plaintiffs” App. p. 22.



This same reason further explains why the “filed tariff” doctrine has no application to this
case. The “filed tariff” doctrine has been held to generally prohibit litigation pertaining to utility
rates outside of administrative procedures and judicial review of agency action. Teleconnect v
US. West Communications, 508 N.W.2d 644, 647-48 (lowa 1993). The purpose of the tariff is
to ensure uniformity of utility rates and prevent a utility from discriminating based on price or
service. Id. at 646. The legislature designed the tariff system to replace private contracting
between a utility and its customers. Id. at 647. Terms of service that the parties would ordinarily
put into private contracts are included in a utility's tariff. Id. at 646.

But, the key to application of the “filed tariff” doctrine is that the outside litigation must
relate to utility “rates or charges”. As noted previously in this brief, the present litigation is not
against the utility and does not involve a utilities “rates or charges™. It is for that very reason that
neither MidAmerican nor the Utilities Board followed the statutory and regulatory procedures
that would have been required for an increase in the utilities “rate or charges”. Rather, this
litigation is against a governmental entity which has imposed, through separate governmental
action, a pass through fee/tax due to that governmental’s alleged separate authority. The present
litigation does not deal with the filed tariff purpose of uniformity of rates, as the rate is not
effected, just the fee or tax of a governmental authority. Likewise, the issue does not involve the
utility or its customer discriminating as to price or service, nor attempting to replace terms of
rates or service nor is the city imposed fee/tax something the parties would normally put into a

private contract. No judicial review of the Board’s agency action is available as the Board did

> See also Estate of Pearson v Interstate Power and Light Company, 700 N.W. 2d 333, 342-344
(Iowa 2005) for a further discussion of other circumstances where the filed tarift doctrine does
not bar separate litigation.



not make it part of the requirement of the utility, a separate governmental authority did so. The
filed tariff doctrine simply has no application to this case.

The foregoing establishes that there are no adequate administrative remedies with the
Towa Uitilities Board. The Iowa Utilities Board has no authority to determine whether a franchise
fee is a franchise fee or a franchise tax. The lowa Utilities Board has no authority to order the
City of Des Moines to not impose a franchise fee which is passed through the utility and imposed
upon the city residents, whether it be called a fee or a tax. The Iowa Ultilities Board has no
authority to alter or amend or impair the obligations imposed upon MidAmerican under the
ordinance which merely passes along a franchise fee or tax. Accordingly, Plaintiffs have not
failed to exﬂaust any adequate administrative remedy and summary judgment should be granted
to the Plaintiffs as to this affirmative defense of the City of Des Moines.

C. PLAINTIFE’S PETITION IS NOT A COLLATERAL ATTACK UPON FINAL
AGENCY ACTION.

The next affirmative defense asserted by the Defendant relates to a claim that Plaintiffs’
petition is a collateral attack upon final agency action. However, the factual record demonstrates
that no final agency action has occurred on the issue of the validity of the “franchise fee/tax”.
Indeed, there are no agency actions or determinations by the Iowa Utilities Board that the
franchise fee/franchise tax of the City of Des Moines is legal or illegal. All that the lowa
Utilities Board has done is: recognize that this franchise fee/tax has been imposed by ordinances
of the City of Des Moines uﬁder its claim of authority under its authorizing statute (ie. lowa
Code §364.2); recognize that this franchise fee/tax has been submitted by MidAmerican Energy
Company as a result thereof} recognize that MidAmerican Energy Company is the collector of
that fee/tax on behalf of the City of Des Moines; agree that the billing of the franchise fee/tax as

required by the City of Des Moines ordinances can be synchronized with the Ordinances and that
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MidAmerican can transmit those funds to the City of Des Moines as it (MidAmerican) is only a
collector of those funds on behalf of the City of Des Moines. No order or decision has been
entered or made by the Iowa Utilities Board determining that the City of Des Moines properly
passed its ordinances and/or that the City of Des Moines was legally entitled to pass its
ordinances and/or that the franchise fees as imposed by the City of Des Moines constitutes a
proper fee or whether it constitutes an illegal tax There simply is no final agency action relating
to the conduct of the City of Des Moines which can be said to be collaterally attacked by this
case.

The Defendant apparently contends that this ordinance and franchise fee constitutes a
“rate” and has been approved by the Iowa Utilities Board.’ The Plaintiff submits the following
to the Court as proof that no Utility Board approval was ever obtained determining the validity of
this franchise tax/fee,» to-wit:

1. No evidence of a Board order is provided to the Court. Only a staff letter is
provided, with no proof of the matter ever being considered by the Iowa Utilities Board. As to
this the Plaintiff submits the following:

a. The record of the submission by MidAmerican to the Utility Board as to the

electric franchise tux/fee. (Plaintiffs’ App. pp. 39). The Court will note that as to this:

6 Submitted with the alleged tariff approval as to the increase in the franchise fee as of June 1,
2005, (Plaintiffs’ App. p. 39), there was also an approval of changes in the tariff language as to
the sales tax imposed on the gas and electric bills, the issues of local option tax and school
infrastructure local option tax. The Court should note that if this syncing of the law imposed by
other governmental authorities constitutes “approval” of a rate by the Iowa Utilities Board as
asserted by the Defendant, then the Court is ruling that the Iowa Utilities Board has the
jurisdiction to rule on whether or not a sales tax, local option taxes and school infrastructure
taxes can properly be imposed or changed all as part of its looking at the electric and gas bills.
This would be true even though one would think that power existed in the Iowa Legislature and
other governmental authorities. This cannot be the law no matter how much the Defendant
would like it to be true to save its position in this case.
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ii.

iii.

iv.

b.

MidAmerican submitted this franchise to the staff of the board with a
cover letter that states the city ordinance “orders™ it to collect a franchise
fee; (Plaintiffs’ App. pp. 39).

The board staff states that MidAmerican filed “revisions to its electric and
gas tariff sheets” on July 20, 2004. (Plaintiffs’ App. pp. 38).

The board staff investigates the matter and states that “until there is
something filed with the Board, there is nothing the Board’s staff can
address.” (Plaintiffs’ App. pp. 15-159; Bridgeman Tr. p. 8).

The board staff states that this is seen as a “non-issue due to the City

ordinance”; (Plaintiffs’ App. pp. 206-207; Harvey Tr. p. 33).

The like record of the submission by MidAmerican to the Utility Board as to the

gas franchise tax/fee; (Plaintiffs’ App. p. 26).

C.

The testimony showing that the Utility Board never considered the matter, only

the staff. Relating thereto:

i.

ii.

Wes Bridgman, employed as staff at the Jowa Utility Board, testified as
follows: he is the staff member who investigated the increase that was
ordered by the City of Des Moines in July, 2004; that once he saw it was a
city ordinance his investigation and inquiry was at an end as he had no
reason to dispute the city ordinance (Plaintiffs’ App. pp. 156-157);
Bridgeman Tr. pp. 4-8).

The Board gets a grey memo from him and they can act, but if he doesn’t
hear back from the Board, he just sends out the approval letter (Plaintiffs’

App. p. 159-161; Bridgeman Tr. pp. 8-10).
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1il.

iv.

vi.

vil.

viii.

ix.

No notice was ever given to the customers of MidAmerican by
MidAmerican as this was “not a rate increase” as Mid American is
“doesn’t get anything out of this” and that this is something that
MidAmerican merely acts “to collect for the city” and that MidAmerican
acts merely as a “collection agency for the City of Des Moines”.
(Plaintiffs’ App. p. 161; Bridgeman Depo. p. 11).

If a city resident is upset about the fee, they should not be upset with
MidAmerican, but with the Des Moines City council (Plaintiffs’ App. p.
162; Bridgeman Tr. p. 12).

This is very different from a true rate increase as notice would need to
have been given by Mid American to its customers and the increase would
have to have been signed off on by the Board (Plaintiffs’ App. p. 162;
Bridgeman Tr. p. 12).

The franchise fee is being imposed by the City of Des Moines and
MidAmerican has no discretion and it is merely implementing what the
city told it to do (Plaintiffs’ App. p. 165; Bridgeman Tr. pp. 14-15).

The utility Board has no options as it is the City of Des Moines that
imposed the fee (Plaintiffs’ App. p. 170; Bridgeman Tr. pp. 18-20).

In a case like this the Board doesn’t actually issue an order (Plaintiffs’
App. p. 172; Bridgeman Tr. p. 23).

The Iowa Utilities Board does not consider these franchise fees to be

revenue, i.e. not a rate issue, and it is routinely excluded from
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Xi.

xii.

Xiii.

consideration during rate considerations (Plaintiffs’ App. pp. 214-215,
226-227; Harvey Tr. pp. 42-43, 55-56).

This franchise fee is like a state tax issue, if the state increases the tax, it is
merely implemented, not passed upon by the Board (Plaintiffs’ App. pp.
216-217; Harvey Tr. pp. 44-45). The process used by the Board is the
same since it is an obligation that is being imposed upon them by a
governmental authority (Plaintiffs’ App. pp. 217-218; Harvey Tr. pp. 45-
46).

The Board staff sees the issue as to the state imposing a tax as the same
type of situation as a city imposing a franchise fee, and handles the change
in the tariff in a like manner (Plaintiffs’ App. pp. 218-219; Harvey Tr. pp.
46-47). These are situations where the utility has no choice. (Plaintiffs’
App. p- 220; Harvey Tr. p. 48).

The situation with sales tax and with franchise fees are seen by the Board
staff as being beyond the regulatory purview of the Board, as that power
arises from other levels of state authorization. (Plaintiffs’ App. pp. 219-
220; Harvey Tr. pp.47-48).

As to the effect of the Iowa code sections granting the City power to
impose a franchise fee, the Board does not look into whether that statute
has been followed, but rather would wait for a court to determine the issue
and would then implement the court order through an appropriate tariff
change (Plaintiffs’ App. pp. 227-228; Harvey Tr. pp. 56-57). The Board

does not look at whether the franchise fee ordinance has been properly
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passed. (Plaintiffs” App. pp. 236-237; Harvey Tr. pp. 65-66). All they

ook at is whether or not the franchise fee and the ordinance requirement

are in sync. (Plaintiffs’ App. pp. 219-220; Harvey Tr. p. 66).
d. Plaintiff has located no Board action and no Board Order nor are any Board
minutes to demonstrate the matter was ever discussed by or acted upon by the Board. All
that has happened is that the Board’s staff has received notice that the City of Des Moines
imposed a fraﬁchise fee/tax; the Board staff reviewed the matter to make sure that the
requested change in the charge by MidAmerican complied with the requirement of the
ordinance; the Board staff made a recommendation to the Board to let the change occur
due to the City ordinance requirement, the Board made no specific order or
recommendation but let the change occur-presumably because the ordinance required the
change to be made so the utility could act as the collection agent for the City of Des
Moines in collecting this franchise fee/tax. (Plaintiffs’ App. pp. 161, 168-169, 189-190;
Bridgeman Tr. pp. 11, 19-20; Harvey Tr. p. 15)

2. The statutory and regulatory rules of the Board as to the necessary requirements

for the obtaining of a “rate” increase by MidAmerican, as set forth in Iowa Code §476.2 and 199

IAC §7.1, to-wit:

a. Iowa Code §476.2 provides that 62 days advance notice must be provided to
customers before a utility can increase a rate or charge. Here that was not done by
MidAmerican. No explanation can be given as to how the Board could have issued a
final order in a matter where no such notice has been given if this was a rate or charge
change. Office of Consumer Advocate, Consumer Advocate Div., Dept. of Justice, State of

lowa v. Utilities Bd., Utilities Div., Dept. of Commerce, State of Iowa, 452 N.W.2d 588,
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592 (Iowa 1990). The only reasonable explanation is that neither the Utility Board nor
MidAmerican believed the jurisdiction of the Board was being invoked.

b. 199 IAC §7.1(1) provides that these rules apply. Further, 199 IAC §7.1(4)
provides that hearings are to be conducted by the Board, or by an administrative law
judge. Here, no hearing has been suggested as having occurred, whether by the Board or
by an administrative law judge.

c. 199 IAC §7.2(3) provides that orders made by the Board are to be filed at the
office of the Board in Des Moines and are effective upon entry by the Board, unless
otherwise provided in the order. Here, no evidence of a Board order is provided to the
Court. Only a staff letter is provided, with no proof of the matter ever being subject to an
order by the Ultilities Board.

d. 199 IAC §7.3 refers to a rate case procedure. As to this, this procedure, the Court
should note, was not followed at all by MidAmerican or required by the Utilities Board.
€. 199 IAC §7.3 (1) requires that a utility who makes an application pursuant to
Towa Code §476.6 (for a rate or charge increase), is to file the actual expenses incurred or
to be incurred by the utility in litigating the rate or charge case. Here, no such filing ever
occurred and no such process was required by the Utilities Board.

f. 199 TIAC §7.4 refers to applications and petitions. This procedure also was not
followed in this case and no such process was required by the Utilities Board

g. 199 TAC §7.4(1) defines customer notification procedures. As noted previously,
Plaintiff submits that MidAmerican did not consider this “franchise fee” to be a rate ora
rate increase. If it did, then §7.4(1)(b) would have required MidAmerican to have

provided, by mail or delivery, written notice pursuant to paragraph (c) or (d). Further,
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that notice was required to be mailed or delivered before the application for rate increase
was filed, but not greater than 62 days before. No such prior notice, in the required form,
was ever provided to the customers. Indeed, see Plaintiffs” App. pp. 213-214; Harvey Tr.
41, which are documents demonstrating that no notice to customers was considered
necessary. Further, see Plaintiffs’ App. pp. 123-124, which is the notice to customers
given after the alleged actiqn, which has no semblance of compliance with any of the
rules of the Board in‘ §7.4(1)(c) or (d). Of particular import here as well is the fact that
such notice to customers would have advised the customers of the right to file a written
objection and request a public hearing. As no notice was given and the eventual notice
did not contain that advice, it is clear that MidAmerican did not consider this “franchise
fee” to be a “rate or charge increase” and no such process was required by the Utilities
Board.

h. 199 JAC §7.4(d) further provides that if the utility proposes to use a different
form, it must be supplied to the Board for approval not less than 30 days before providing
the notice. That was not done in this case. Indeed, the form was not even agreed upon
between the City of Des Moines and MidAmerican until a few days before the
submission to customers after the increase was acted upon by the staff of the Board— and
no evidence exists that the form notice was ever submitted to and obtained approval from
the Board—and again no order of the Board is being submitted as showing this approval
or the basis for failure to follow regulatory rules, required notice and a failure to notify
the customers of their statutory or regulatory right to object to the “rate or charge

increase”. The only reasonable explanation is that neither MidAmerican nor the Board
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ever acted to invoke Board jurisdiction as this was not a rate or charge over which the

Board had jurisdiction to act.

i. 199 IAC §7.4(f) provides that if a rate increase is proposed, the envelope in which

the proposed notification is enclosed must contain the phrase “Notice of rate increase”.

No such notice was ever provided in this case and no such process was required by the

Utilities Board.

J- 199 IAC §7(7) provides the method for setting the procedural schedule in

proceedings under Iowa Code §476.6. There is no evidence any action was ever taken by

the Board as to this requirement.

More of the rules and procedures could be cited, but these examples serve to demonstrate
Plaintiffs> point. That point is that all of the foregoing demonstrate that no concept existed by
MidAmerican or the Board that this was a matter within the jurisdiction, rules or procedures of
the Board. It is simply not within the jurisdiction of the Board for it to examine and/or pass upon
a franchise fee/tax that is imposed upon the utility customers by a city through its own powers
and rights. As a result, the Board did not exercise jurisdiction to act to determine the validity of
the franchise fee/tax. There is no final Board action to collaterally attack.

The Court should also note that the City of Des Moines franchise ordinances contain a
provision indicating that if a court determines that the franchise fee/tax is illegal or wrongful in
any fashion, the monies would be refunded by the City of Des Moines. (Plaintiffs’ App. pp. 144,
121). In other words, the franchise fee ordinances contain specific provisions that state that if it
is later determined by a court (note by a court not by an agency) that the franchise fee is illegal,
the monies would be refunded by the City of Des Moines. (Plaintiffs” App. pp. 114, 121). The

~ ordinance contemplates that a court challenge may determine that the franchise fee is illegal and
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may have to be refunded. All the agency has done is to look at MidAmerican Energy
Company’s collecting of monies on behalf of the City of Des Moines subject to the fact that
MidAmerican Energy Company won’t have to pay that money back if it’s determined to be
illegal, but the City of Des Moines will. That is certainly not a decision for which collateral
attack can be said to be made in an action when the legality of the franchise fee/franchise tax is
being challenged. See Section 7 of the franchise fee ordinances, Plaintiffs’ App. pp. 114, 121.

Plaintiffs are not seeking to collaterally attack a final agency action. The Plaintiffs
should be granted summary judgment as to the Defendant’s affirmative defense asserting this
action is a collateral attack upon final agency action.

CONCLUSION

As noted above, the Iowa Utilities Board does not have jurisdiction over cities. Rather it
has jurisdiction over utilities. The actions challenged in this case are not the actions of
MidAmerican Energy Company. MidAmerican Energy Compahy has actually done what it is
lawfully obligated to do at this point. It has complied with an ordinance of a city imposing a
franchise fee. MidAmerican Energy Company has merely submitted to the Iowa Utilities Board
information for approval to show that its tariff schedule is changed to be in sync with the
imposed franchise fee/tax. MidAmerican Energy Company has followed its obligations to the
City of Des Moines to utilize its tariff with the Iowa Utilities Board to make that franchise
fee/franchise tax part of the monies it is collecting. Presumably it is collecting those monies and
remitting them to the City of Des Moines.

This action involves the validity of the City of Des Moines’ actions. The Towa Utilities
Board simply was not delegated the authority to determine whether the franchise fee was valid.

The legislature gave the authority to the cities to obtain franchise fees. The legislature did not
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delegate to the Iowa Utilities Board the authority to regulate the franchise fees that cities
establish. It cannot control the conduct of the City of Des Moines as it relates to franchise fees.
This suit seeks to challenge the conduct of the City of Des Moines. The three affirmative
defenses asserted above, exclusive jurisdiction, exhaustion of administrative remedies, and
collateral attack, are without merit as a matter of law and summary judgment should be entered
in favor of the Plaintiffs relating thereto.
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